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This action is before the Court on a motion to désnrelating to the amended
complaint of plaintiff investment funds seeking tmmpel payment on preferred
securities they purchased through various afféiaté a German bank. The defendant
bank had sought to raise capital in a manner tloatdvallow it to boost its core capital
solvency ratios without diluting common sharehadderTo do so, the bank issued a
tranche of trust preferred securities through a giaDelaware limited liability companies
and Delaware trusts. The holders of the trusteprefl securities were entitled to
dividend payments if the bank met certain profiigbtargets or made payments on other
preferred securities.

The dispute between the parties involves whetheerges of payments made in
2009 to third-party holders of certain participaticertificates of the bank triggered an
obligation to make payments on the trust prefesecurities. The plaintiffs allege that
the participation certificates qualify as preferssturities, which, as discussed below, is
a predicate to their argument that they are oweidleinds. They further contend that, as
a result, even though dividends were paid to thartiee in 2009, the bank is required to
pay them additional dividends because the paymemésle on the participation
certificates were not made before or contemporasigauth the dividends they received
earlier that same fiscal year. In opposition, dledendants deny that the participation
certificates are preferred securities. Moreoveeytargue that the plaintiffs received all
payments they were entitled to because the onlyir@ment of the relevant provision in

the governing trust agreements is that the trustepred securities be treated equally.



The defendants contend that this provision is floeeenapplicable because the plaintiffs
received the dividend they were entitled to in g&he fiscal year.

The plaintiffs further allege that the defendanislated the Delaware implied
covenant of good faith and fair dealing both bylirfigi to make payments on their
preferred securities, despite making similar payienprevious years, and by ceasing to
be a profit-seeking entity as a result of the tmmatry into a domination agreement.
The plaintiffs contend that under the operativeegoing documents, the defendants were
required to protect the plaintiffs’ interests. Tiefendants counter that they violated no
duty because the operative documents did not requiy such payment. Alternatively,
they seek to dismiss or stay this action in favofirst-filed litigation in German courts,
both because key witnesses are located in Germady b&cause the outcome is
dependent on the resolution of key questions ofraarlaw.

| have carefully considered the parties’ submissiand their various arguments.
For the reasons stated in this Memorandum Opiriaigny the defendants’ motion to
dismiss.

l. BACKGROUND
A. The Parties

Plaintiffs, QVT Fund LP and Quintessence Fund I(d®llectively, “Plaintiffs”),
are limited partnerships organized in the Caymadantis. They purport to bring this
action on behalf of two Delaware trusts, Eurohympi@l Funding Trust | (“Trust 1)
and Eurohypo Capital Funding Trust Il (“Trust Igollectively, the “Delaware Trusts”

or “Trusts”).



Defendant Eurohypo AG (“Eurohypo” or the “Bank”) i@ German stock
corporation that operates as an international batftkis indirectly wholly owned by
Commerzbank AG (“Commerzbank™ through Commerzbank’subsidiary,
Commerzbank Inlandsbanken Holding GmbH (“IBH”). r&8wpo organized two
Delaware limited liability companies, Defendant &uwpo Capital Funding LLC |
(“LLC Iy and Defendant Eurohypo Capital Funding CUI (“LLC I1”) (collectively, the
“Delaware LLCs”) in order to raise capital. Coliwely, the Bank and the LLCs are
referred to as Defendants.

B. Facts
1. The relevant capital structure

Under the German Banking Act, banks are requirdabtd a minimum amount of
capital known as Regulatory Banking Equity CapitaWhile a variety of securities
gualify as Regulatory Banking Equity Capital, alich securities must possess certain
equity-like features. Debt instruments cannot dented as Regulatory Banking Equity
Capital.

Between 1998 and 2007, Eurohypo AG raised over #librbin Regulatory
Banking Equity Capital by issuing securities to theesting public in Germany and the

United States. Those securities included trudepred securities that were issued by the

First Am. and Suppl. Compl. (*Am. Compl.”) T 23Jnless otherwise noted, the
facts recited in this Memorandum Opinion are drawom the Amended

Complaint and are presumed to be true for purpo$aebe pending motion to

dismiss.



Delaware Trusts (the “Trust Preferred Securitiesigl certain “Participation Certificates”
or “Participation Rights” issued in Germany by Benk.

Trust preferred securities are attractive for Gerrbanks because they qualify as
Regulatory Banking Equity Capital, yet can be mta#leeffectively to international
investors. Trust preferred securities are issueduiently by Delaware statutory trusts
established for this purpose. Proceeds from tlefathese securities then are used to
purchase subordinated debt from the sponsoring, lveitik interest payments on the debt
funding any preferred dividends on the trust pref@isecurities.

Here, the relevant capital structure relating @irRiffs’ Trust Preferred Securities
follows a similar model. Specifically, the Bankeated the Delaware LLCs and
exchanged subordinated notes for capital. The LL@gurn, created the Delaware
Trusts. The LLCs also issued two classes of predlesecurities. They issued Class A
Preferred Securities, as well as common securitteshe Bank and Class B Preferred
Securities to each of the two Delaware Trusts. c&ds from the sale of the Class B
Preferred Securities funded the capital the LLCisl pa the Bank in exchange for the
subordinated notes. Finally, the Trusts issuedTihest Preferred Securities to United
States investors and used the resulting proceedisntb their purchase of the Class B
Preferred Securities.

Both the Delaware Trusts and LLCs are governedgogeanents (collectively, the

“Agreements”) that spell out the terms and condgiander which payments are to be



made on the relevant securite€ach Agreement is governed by Delaware law pumtsua
to an express choice of law provisibn.A limited number of provisions in the
Agreement, however, explicitly incorporate or refeze German laws and regulatiéns.

In some situations under the Agreements, desciibedeater detail below, when
the Bank makes coupon payments on the subordimated held by the LLCs, the LLCs
make payments on the Class B Preferred Secuntl@sh then permit the Trusts to make
dividend payments to the holders of their Trustfétred Securities. When the LLCs do
not make payments to the Delaware Trusts on thes@aPreferred Securities, however,
the coupon payments on the subordinated notes ik to the Bank as owner of the
Class A Preferred Securities. While the Bank ésdbntrolling member of both LLCs, its
ability to limit payments on the Class B PreferBturities is restricted by contract. The
LLC Agreements both state that “[i]t is the intemtiof the [LLCs] not to [make] capital
payments on the Class A Preferred SecuritiesKoreover, the terms of the LLC

Agreements obligate the LLCs to make payments enGlass B Preferred Securities

See Am. Compl. Exs. 3-6, Am. and Restated Limited liligp Company
Agreement governing Eurohypo LLC | (“LLC | Ag.”),A. and Restated Limited
Liability Company Agreement governing Eurohypo LUQ“LLC Il Ag.”), Am.
and Restated Trust Agreement for Trust | (“Truspl”), Am. and Restated Trust
Agreement for Trust Il (“Trust Il Ag.”).

3 LLC 1 Ag. 8 16.04; LLC Il Ag. § 16.04; Trust | Ag 14.02; Trust Il Ag. 8§ 15.02.

4 See, e.g.LLC | Ag. 8 1.01; LLC Il Ag. 8 1.01; Trust | Agg 1.01; Trust Il Ag. §
1.01.

5 LLC | Ag. § 7.03(b); LLC Il Ag. § 7.03(b).
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when certain requirements are met. For one, thésLinust make annual payments on
the Class B Preferred Securities if Eurohypo héfscgnt Distributable Profits.

2. The pusher provisions

Importantly, the LLC Agreements contain “pusheryismns” that provide if the
Bank makes any payment, redemption, or other digion on any so-called “Parity” or
“Junior” securities, the LLCs must make a corresjiogp payment on the Class B
Preferred Securities held by the Trusts. In ttine, Trusts must make a corresponding
payment to holders of the Trust Preferred SecsritieThe LLC Agreements define
“Parity Securities,” in pertinent part, as “each tbé most senior ranking preference
shares of the Bank, if any.”Junior Securities” are defined broadly to encas®m“each
class of preference shares of the Bank rankingpumoi Parity Securities, if any, and any
other instrument of the Bank rankipari passutherewith or junior thereto [any class of
preference shares|.” Complicating matters in this dispute is the fauat the term
“preference shares” as used in the definitionsath Barity and Junior Securities is not
defined in the Agreements.

In relevant part, the first pusher provision redate Junior Securities and states
that:

[1]f the Bank or any of its subsidiaries declarespays any

dividend or makes any other payment or other thistion on
its Junior Securities, the [LLCs] shall be deemedhave

6 LLC | Ag. § 1.01; LLC Il Ag. § 1.01; Trust | Ag 1.01; Trust Il Ag. § 1.01.
7 LLC | Ag. § 1.01;accordLLC Il Ag. 1.01.
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declared Capital Payments on the Class B Pref&eedrities
at the Stated Rate in full . . . for the Class BrRent Date
falling on or after the date on which such dividewds
declared or payment made if such Junior Securipiag
dividends annually}.

Another almost identical provision relates to Baecurities and provides that:

[1]f the Bank or any of its subsidiaries declarespays any
dividend or makes any other payment or other thistion on
any Parity Securities in any Fiscal Year, the [LLEsall be
deemed to have declared Capital Payments on thes ®a
Preferred Securities for the Class B Payment Dating
contemporaneously with or immediately after theedan
which such dividend was declared or other payment o
distribution madé.

A third provision deals with circumstances in whitie Bank redeems, repurchases, or
acquires Parity or Junior Securities. It reads:

If the Bank or any of its subsidiaries redeem, repase, or
otherwise acquire any Parity Securities or Juniecusities

for any consideration except by conversion intexchange
for common stock of the Bank . . . the [LLCs] shb#

deemed to have declared Capital Payments on thes @a
Preferred Securities at the Stated Rate in fullther Class B
Payment Date falling on or after the date on whstith

redemption, repurchase or other acquisition ocdtifte

The Payment Dates for the Class B Preferred Shiardd.Cs | and Il are May 23 and

March 8 of any given fiscal year, respectivély.

8 LLC | Ag. § 7.04(b)(x); LLC Il Ag. § 7.04(b)(x).
’ LLC | Ag. § 7.04(b)(x); LLC Il Ag. § 7.04(b)(x).
10 LLCIAg. § 7.04(b)(x); LLC Il Ag. § 7.04(b)(x).

1 The LLCs’ fiscal years coincide with the calengiaar and run from January 1 to

December 31 of any given year.



3. Payments on the Bank’s Participation Certificates

A central fact in the parties’ dispute is that Benk made dividend payments on
certain of its Participation Certificates on JulySeptember 1, and November 30, 2009
and redeemed Participation Certificates on Junan80September 1, 2009. Additionally,
the Bank redeemed Participation Certificates onévaver 30, 2010. In 2010, the Bank
was unprofitable; it made no payments on the subateld notes held by LLC | and LLC
Il or the Participation Certificates. Nor have fheists made any payments on the Trust
Preferred Securities in 2011. As set forth belthe, parties vigorously dispute whether
the Participation Certificates constitute “prefarershares” as that term is used in the
definitions of “Parity” and “Junior” Securities the pusher provisions.

4. The Domination Agreement

Under German law, the subjugated party to a domonaand profit surrender
agreement undertakes to transfer all of its anpuafits, if it has any, to the company
controlling it. The Amended Complaint alleges ttra controlling company may direct
the management of the controlled company, even ayswthat negatively affect its
financial outlook.

In 2007, the Bank entered into such a dominatiah @ofit surrender agreement
with IBH, a wholly-owned subsidiary of Commerzbajtke “Domination Agreement”).
The Bank allegedly did not earn a profit in 20072608, but made scheduled payments

on the Trust Preferred Securities in 2008 and 20009.



C. Procedural History

On October 7, 2010, Plaintiffs filed their origin@omplaint, which sought to
compel Eurohypo to make capital payments on thditgtependent Trust Preferred
Securities in 2010 for fiscal year 2009. Defendgromptly moved to dismiss or, in the
alternative, stay this action. On December 3, 2@€fendants filed their opening brief
in support of that motion.

Then, on January 3, 2011, Plaintiffs filed their &mded Complaint, which again
seeks to compel Eurohypo to make capital paymentshe same Trust Preferred
Securities. The Amended Complaint asserts sixndai Counts | and Il allege a breach
of contract against LLCs | and Il, respectivelyou@t Ill asserts that Eurohypo breached
its fiduciary duty. Count IV seeks a declaratigraiast all Defendants under D@l. C.8§
6501, clarifying the parties’ legal rights undee thrust and LLC Agreements. Finally,
Counts V and VI allege a breach of the implied caré of good faith and fair dealing
against LLCs | and I, respectively.

On January 24, 2011, Defendants filed their MotmiDismiss as to the Amended
Complaint. The Motion seeks to dismiss Countgdulgh VI for failure to state a claim
or, alternatively, to stay Counts V and VI eithertbe grounds of th®lcWanefirst-filed
doctrine orforum non conveniens

D. Parties’ Contentions

The parties dispute whether Participation Certisa qualify under the
Agreements as preference shares and, by extef&oity or Junior Securities, and if so,

whether payments on these securities obligated@émk to make payments on the Trust
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Preferred Securities. Defendants contend thatPa#eicipation Certificates are debt

securities and, thus, are not Parity or Junior Biesi as defined under the Agreements.
Moreover, they contend that even if the ParticqgpatCertificates were found to qualify as
such, the Bank would not be obligated to cause paysnto be made on the Trust
Preferred Securities because distributions weradir paid on these securities in Fiscal
Year 2009—the period during which the questioneghpnts were made. Accordingly,

on these two grounds, Defendants seek dismissabohts | through IV.

Under Defendants’ reading of the Agreements, paysnemade on the
Participation Certificates only trigger payments Toust Preferred Securities holders
under the pusher provisions if Trust Preferred 8ges holders have received less than
equal treatment in a given fiscal year. That fisTrust Preferred Securities holders
received their full dividend in a fiscal year, themen if distributions were made on
Participation Certificates, they would not triggetditional payments on Trust Preferred
Securities in the next fiscal year. Essentiallgfédhdants read the pusher provisions to
apply only if the Bank makes distributions on Baot Junior Securities related to one
fiscal year and the Class B Preferred Sharehold&tsnot receive a commensurate
payout for that same fiscal year.

Defendants also seek to dismiss Counts V and Vihengrounds that Plaintiffs
failed to state a claim or, alternatively, undeg thrum non conveniendoctrine. They
further seek a stay pending resolution of certast-filed German actions (the “German

Actions”) that they contend involve the same unged issues.
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By contrast, Plaintiffs assert that their claimsle@nCounts | through IV are valid
because the functional characteristics of the étpation Certificates qualify them as
preference shares and, thus, Junior or Parity Sesur Moreover, they contend that the
plain language of the Agreements requires the paymoé dividends on the Trust
Preferred Securities on the next dividend dateyf mayment on or redemption of Parity
or Junior Securities is made—regardless of whethatr date is in the next fiscal year.
Therefore, Plaintiffs claim that the Bank was oateg to make payments in 2010 on the
Trust Preferred Securities because it made paymentsor redemptions of the
Participation Certificates on June 30, July 1, 8eyiter 1, and November 30, 2009.
Plaintiffs also assert that they properly haveestatlaims for relief under Counts V and
VI. Further, they argue that those claims are exttbjo resolution under Delaware law,
and not German law, and, thus, should be decidedi®yourt.

. ANALYSIS
A. Standard for a Motion to Dismiss

When considering a motion to dismiss under Ruléd}(8], a court must assume
the truthfulness of the well-pleaded allegationsthe complaint and afford the party
opposing the motion “the benefit of all reasonahferences.*” But, the court need not

accept inferences or factual conclusions unsupgdste specific allegations of fatt.

12 Superwire.com, Inc. v. Hampto®05 A.2d 904, 908 (Del. Ch. 2002) (citing
Solomon v. Pathe Commc'ns Coip/2 A.2d 35, 38 (Del. 1996)).

13 Ruffalo v. Transtech Serv. P’rs In@010 WL 3307487, at *10 (Del. Ch. Aug. 23,
2010).
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Consequently, to survive a Rule 12(b)(6) motionpmplaint must contain allegations of
facts supporting an inference of actionable condoot simply a conclusion to that
effect’® In line with the standard articulated by the @diStates Supreme CourtBell
Atlantic v. Twombly® the court must determine whether the complaingrsfsufficient
facts plausibly to suggest that the plaintiff ukit@ely will be entitled to the relief she
seeks® “If a complaint fails to do that and instead asenere conclusions, a Rule
12(b)(6) motion to dismiss must be grantéd.”

In considering a motion to dismiss for failure tate a claim, a court generally
may not consider matters beyond the compf3inif. it does, the motion must be treated
as one for summary judgment under Rule 56 and thet anust give the parties a
reasonable opportunity to take discovery and ptesématerial relevant to a summary
judgment motiort? In certain limited circumstances, however, thertanay consider

documents, including SEC filings, beyond the conmmplavithout being required to

14 Desimone v. Barrow924 A.2d 908, 928-29 (Del. Ch. 2007).

1> Bell Atl. Corp. v. Twombly550 U.S. 544, 555-56 (2007).

1 Desimone924 A.2d at 928-29.

1 Ruffalg 2010 WL 3307487, at *10 (citingesimone 924 A.2d at 929).

8 SeeRobotti & Co. v. Lidde|l2010 WL 157474, at *5 (Del. Ch. Jan. 14, 2010).

19 See, e.gLiddell, 2010 WL 157474, at *XKessler v. Copeland®005 WL 396358,
at *4 (Del. Ch. Feb. 10, 2005) (when a Rule 12(bi6tion is converted to a Rule
56 motion due to consideration of extrinsic matténe parties must be permitted
to take discovery).

12



convert a motion to dismiss into one for summadgjment?® For example, a court may
take judicial notice of the contents of an SE{li but only to the extent that the facts
contained in them are not subject to reasonablput#é’ In addition, a court may
consider a document beyond the complaint on a maiodismiss if the proponent
establishes that such document is either “[1] irgte¢p, and incorporated within, the
plaintiff's complaint; or . . . [2] not being retleupon for the truth of [its] content&®”
Indeed, “a complaint may, despite allegations ® ¢bntrary, be dismissed where the
unambiguous language of documents upon which taensl are based contradict the
complaint’s allegations®®

To some extent, this action involves questionsasft@ct interpretation. In that

context, “the Court must not choose between reddenaterpretations of ambiguous

20 In re Gen. Motors (Hughes) S'holder Liti@97 A.2d 162, 170 (Del. 2006) (“This
Court has recognized that, in acting on a Rule ){&(lmotion to dismiss, trial
courts may consider hearsay in SEC filings ‘to esae facts appropriate for
judicial notice under [Delaware Rule of Evidenc8]L2").

21 SeeFleischman v. Huang2007 WL 2410386, at *3 (Del. Ch. Aug. 22, 2007).
Under Rule 201, a fact is not subject to reasondidpute if it is either “(1)
generally known within the territorial jurisdictioot the trial court or (2) capable
of accurate and ready determination by resort toc®s whose accuracy cannot
reasonably be questioned.” D.R.E. 201.

22 See, e.gVanderbilt Income & Growth Assocs., L.L.C. v. Aa/itMB Managers,

Inc.,, 691 A.2d 609, 613 (Del. 1996)jddell, 2010 WL 157474, at *5Addy v.

Piedmonte2009 WL 707641, at *6 (Del. Ch. Mar. 18, 2009).

23 Werner v. Miller Tech. Mgmt., L./831 A.2d 318, 327 (Del. Ch. 2003).
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contract provisions when considering a motion tsmiss under Rule 12(b)(8).

Contractual provisions are ambiguous when theyraesonably or fairly susceptible of
different interpretations.?® Unless the moving party’s interpretation is thelyo

“reasonable construction as a matter of law,” thevimg party is not entitled to
dismissaf®

B. Are the Bank’s Participation Certificates Either Parity or Junior Securities?
1. Does the internal affairs doctrine apply?

Counts | through IV of the Amended Complaint aremised on Plaintiffs’
assertion, which Defendants dispute, that ParticipaCertificates qualify as Parity or
Junior Securities. This is because the pusherigoms only apply with regard to
payments or redemptions made on Parity or Juniour8ees, both of which are defined
in terms of whether they constitute preferenceeshaf the Bank’ As noted previously,

the term “preference shares” is not defined in th€ or Trust Agreements. Thus,

4 Kahn v. Portnoy2008 WL 5197164, at *3 (Del. Ch. Dec. 11, 2008lifg VLIW
Tech., LLC v. Hewlett-Packard G&40 A.2d 606, 615 (Del. 2003)).

25 VLIW Tech. 840 A.2d at 615 (quotinganderbilt Income & Growth Asso¢c$91
A.2d at 613.

26 Id. (“Because the provisions at issue in the Agreg¢raensusceptible to more than

one reasonable interpretation, for purposes ofdiggia motion to dismiss, their
meaning must be construed in the light most faverabthe non-moving party.”).

27 Again, the LLC Agreements define “Parity Secestl' in pertinent part, as “each

of the most senior ranking preference shares ofBimak, if any,” LLC | Ag. §
1.01; LLC Il Ag. § 1.01, and define “Junior Secie®’ as “each class of
preference shares of the Bank ranking junior taty&ecurities, if any, and any
other instrument of the Bank rankipgri passutherewith or junior thereto,” LLC
| Ag. 8 1.01; LLC Il Ag. § 1.01.
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whether Participation Certificates are Parity onidu Securities such that the LLC
Agreements’ pusher provisions might have obligabedLLCs to make payments on the
Class B Preferred Securities depends on whethercipation Certificates constitute
“preference shares.”

The parties raise a threshold issue, however, alwbat law this Court should
apply to make this determination. Defendants dtaree this issue as requiring the
Court to determine where Participation Certificatask within the capital structure of a
German bank, a task which would require the Cauriobk to German corporate law
under the internal affairs doctrine (“IAD?. While they concede that Delaware law
should govern Plaintiffs’ contractual claimse( the issue of whether Participation
Certificates are Parity or Junior Securities), tkeptend that German law must govern
the predicate issue of whether such securitiespegterence shares.€., where such
securities rank within the capital structure of tBank) because that issue raises a
question that is integral and peculiar to the maémffairs of the Bank® In addition,

Defendants claim that this Court’'s resolution ofttipredicate issue could affect

28 Defs.” Op. Br. ("DOB”) 11-13 (“Because the Bark a German corporation, the
internal affairs doctrine requires that this isésedetermined under German (not
Delaware) law.”). Moreover, Defendants note tlnt term “preference shares,”
which is not defined under Delaware law, is definedthe German Stock
Corporation Act. They argue that this fact demaiss that the parties intended
this issue to be governed by German ldd:.at 13 n.7.

29 SeeDefs.’” Rep. Br. (‘DRB") 8. Defendants argue tlihe IAD is applicable
where the dispute over third-party contractual tsgitepends on a threshold issue
that is specific to the internal affairs of a caigteon. Id. at 11.
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nonparties to the LLC Agreements, including thedeod of the Participation Certificates,
because it could subject them to inconsistent gslias to the nature of their instruments.

Plaintiffs reject Defendants’ incantation of theOAand, instead, argue that
Delaware law, as the LLC Agreements’ chosen lawgukh govern the relationship
between the Bank and the holders of the Trust RezfeSecurities, including the
interpretation of the term “preference shares.’ejcally, Plaintiffs argue that the IAD
is inapplicable because it does not control thiadypclaims, like those of Plaintiffs, and
the resolution of the instant claims will not atfélce relationship or status of the Bank’s
investors, officers, or directorS. In addition, they assert that applying German law
would contravene the expectations of investors pdn@hased Trust Preferred Securities
because they would expect to have Delaware law rgodesputes relating to those
securities’

The IAD provides that the law of the jurisdictiof iacorporation will apply to
disputes relating to a corporation’s internal aff&f Because the authority to regulate a
corporation’s internal affairs rests in one jurgdgin under the doctrine, it serves as a

mechanism to prevent corporations and their officdirectors, and investors from being

% PIs.’ Ans. Br. (“PAB”) 15-16.
31 |d. at 24-25.

3 SeeMcDermott Inc. v. Lewjs531 A.2d 206, 214-15 (Del. 1987j re Topps Co.
S'holders Litig, 924 A.2d 951, 958 (Del. Ch. 2007).

16



subjected to inconsistent legal stand@fdsThe IAD is not just a conflict of laws
principle; rather, it also is rooted in the dems of the U.S. Supreme Court and the Due
Process Clause’s implicit guarantee that diredors officers of a corporation will know
what law will be applied to their actions and apmation’s stockholders will know the
standards of accountability to which they may tldh individuals’

The doctrine does not apply, however, merely bexzausorporation finds itself in
litigation with multi-jurisdictional implications. Rather, the doctrine, “although potent,
has very specific application>” Indeed, the IAD “governs the choice of law
determinations involving matterpeculiar to corporations, that is, those activities
concerning the relationshipmter se of the corporation, its directors, officers and
shareholders® As such, it “does not apply where the rightshifd parties external to

the corporation are at issueg, contracts and torts”

¥ SeeVantagePoint Venture P'rs 1996 v. Examen, 871 A.2d 1108, 1112-13
(Del. 2005).

34 Seed. at 1112-13Newcastle P’rs, L.P. v. Vesta Ins. Gp., |ri887 A.2d 975, 981-
82 (Del. Ch. 2005)aff'd, 906 A.2d 807 (Del. 2005).

35 Seeln re Am. Intl Gp., Inc. 965 A.2d 763, 817-18 (Del. Ch. 2009¥f'd sub
nom, Teachers’ Ret. Sys. of La. v. PricewaterhouseQsopeP, 11 A.3d 228
(Del. Jan. 3, 2011)see alsoMcDermott Inc, 531 A.2d at 214-15 (*Under
Delaware conflict of laws principles and the Unitethtes Constitution, there are
appropriate circumstances which mandate applicatiahis doctrine.”).

3 McDermott Inc, 531 A.2d at 214-19n re Am. Int'l Gp., Inc.965 A.2d at 817-18
(internal quotations omitted).

37 VantagePoint Venture P’rs 199871 A.2d at 1113 n.14yicDermott Inc, 531
A.2d at 214-15 (“It is essential to distinguish weén acts which can be
performed by both corporations and individuals, #imolse activities which are
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With these principles in mind, | find that Germanvlis applicable to this dispute,
but only to a very limited extent. To the limitedtent the Court is required to identify
the attributes of the Bank’s Participation Certties for purposes of determining whether
they are “preference shares” within the meaninghef relevant Agreements, the Court
looks to German legal sources to do so.

Once the Court identifies the relevant characiesstof the Participation
Certificates, however, it must apply Delaware lanwdetermine whether those features
bring the Participation Certificates within the ifon of “preference shares” as used in
the Agreements. This is because what is at isete d&re the contractual rights of third
parties external to the Banlg., the Plaintiffs. As such, the IAD, and, thus, @an law,
does not govern the proper interpretation of thent&reference shares,” an undefined
phrase used in certain of the Agreements executddriand governed by Delaware law.
Rather, consistent with the investors’ bargainad+ights under the LLC and Trust
Agreements, that term must be interpreted undeewssie law. This conclusion is
bolstered by the Delaware choice of law provisignstained in the Agreements. In

addition, where the parties intended the laws aftlser jurisdiction to apply, they

peculiar to the corporate entity. Corporations amdividuals alike enter into

contracts, commit torts, and deal in personal aa property. Choice of law

decisions relating to such corporate activities asually determined after

consideration of the facts of each transaction.In.such cases, the choice of law
determination often turns on whether the corponatiad sufficient contacts with

the forum state, in relation to the act or transacin question, to satisfy the

constitutional requirements of due process. Therival affairs doctrine has no
applicability in these situations.”).
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explicitly stated so in the Agreements. For examiile Agreements define Distributable
Profits as fiscal-year balance sheet profit “deteed in accordance with the provisions
of the German Stock Corporation Act (Aktiengeseatzgl accounting principles generally
accepted in the Federal Republic of Germany asritbescin the German Commercial
Code . .. .* Therefore, the parties knew how to, and did, eant certain exceptions to
the general rule that Delaware law would applye @bsence of any reference to German
law in the definition of Parity or Junior Securgtieindermines Defendants’ contention
that German law governs this dispute. MoreovedeurDelaware law, “[tlhe courts of
Delaware are bound to respect the chosen law dfaimg parties so long as that law
has a material relationship to the transactiin.Furthermore, by statute, a Delaware
choice of law provision provides conclusive prodf @ “material and reasonable
relationship with this State and shall be enforeeldether or not there are other
relationships with this Staté®

Additional support for the conclusion that the |AlDes not compel this Court to
apply German law to interpret the term “prefererst@re” exists in the fact that
determining the definition and scope of a prefeeesbare does not implicate a matter

peculiar to the Bank or the relationships amonglitsctors, officers, or stockholders. A

% LLCIAg. §1.01; LLC Il Ag. § 1.01; Trust | Ag 1.01; Trust Il Ag. § 1.01

%  Abry Prs V, L.P. v. F & W Acqg. LLC891 A.2d 1032, 1046 (Del. Ch. 2006)
(citing J.S. Alberici Const. Co. v. Mid-West Conveyor,G&0 A.2d 518, 520
(Del. 2000)).

%9 BDel. C.§ 2708;see also Abry P'rs891 A.2d at 1046.
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determination by this Court that a Participationt{fieate would meet the definition of a
preference share under a Delaware contract presynvabld not establish as a matter of
German law the scope of the rights of the holdéth@® Bank’s Participation Certificates
such that a different ruling from a German courtuldosubject them, or any other
corporate constituency, to inconsistent obligations

Defendants rely oftlark v. Kelly'* as support for their contention that this issue of
whether Participation Certificates are preferenbares must be determined under
German law because, among other things, it im@gain issue peculiar to the Bank’s
internal capital structure. Th€lark case involved a dispute regarding who were the
rightful managers of a Delaware limited liabilitpropany. To resolve that question, the
court had to determine the ownership of a Caligorporation, which was a member of
the Delaware entity. The limited liability compammperating agreement contained a
Delaware choice of law provision. Nevertheless, ¢burt concluded that ownership of
the California corporation presented a questioQalifornia law under the IAD because
“how else can [the] Court determine the ‘equity ewsl of a California corporation
except by looking to California law®”’

Unlike theClark case, this action does not require the resolutioany issue

related to the “relationship among or between Blamk] and its officers, directors, and

41 1999 WL 458625 (Del. Ch. June 24, 1999).

42 Id. at *4.
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shareholders®®* There, the Court was required to determine theesship of the
California corporation at issue as one step inrdeteng who the rightful managers of
the related Delaware entity were. Here, in comtrthiss Court needs to look to German
law only to discern the attributes of a ParticipatCertificate for purposes of comparing
those attributes to the definition of preferencarshk as supplied by a Delaware contract
governed by Delaware law. Unlike @lark, this Court does not need to make a final
determination of any issue regarding the rightsoanership of any stockholder or
manager of a foreign corporate entity to resolwe plarties’ dispute. Henc€lark is
distinguishable.

Thus, except to the limited extent identifieslpra the Agreements, and,
specifically, the issue of whether Participatiomnrtfieates constitute “preference shares”
as that term is used in those Agreements, mustbamdined under Delaware law. In
that regard, | reject Defendants’ argument thatl&i2 requires an analysis of that issue
under German law.

2. Are the Participation Certificates Parity or Junior Securities under Delaware
law?

Having concluded that Delaware law applies to tiispute, | next examine
whether the Participation Certificates constitutarity or Junior Securities under

Delaware law. As discussetipra the Agreements define Parity Securities as “each of

4 VantagePoint P'rs871 A.2d at 1113.
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the most senior ranking preference shares of tmk Baany.”* Furthermore, while the
term “preference shares” is undefined, “Junior $iées” are defined broadly to
encompass “each class of preference shares of #mk Banking junior to Parity
Securities, if any, and any other instrument of Baak rankingpari passutherewith or
junior thereto [any class of preference shar&s]A&s outlined above, the parties disagree
as to whether Participation Certificates qualifypasference shares.

Defendants rely on the Offering Circulars for theust Preferred Securities as
evidence that the Participation Certificates do auadlify as Parity or Junior Securities.
The Offering Circulars state that payments on thesil Preferred Securities “will be
subordinated to all senior and subordinated deligations of the Bank (including profit
[Plarticipation [R]ights) . . . ** Accordingly, Defendants contend that the Panition
Certificates do not qualify as preference sharesabse they are debt securities and are
not treatedpari passuwith the Trust Preferred Securities. Defendarssed that the
Offering Circulars further buttress this conclusioecause they refer to Trust Preferred
Securities as Tier | Capital and Participation {fiestes as Tier Il Capitdll This
distinction purportedly supports Defendants’ positthat these two types of securities

fall within different categories of the Bank’s ctgpistructure.

“  LLCIAg.§1.01;LLC Il Ag. § 1.01; Trust | Ag 1.01; Trust Il Ag. § 1.01.
4 LLCIAg. §1.01;accordLLC Il Ag. § 1.01.

% Am. Compl., Ex. 1 at 21, Ex. 2 at 18.

47 Am. Compl., Ex. 1 at 96, Ex. 2 at 85-86.
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In arguing to the contrary that Participation Gexdites constitute Parity or Junior
Securities, Plaintiffs note that Delaware law engies the function of securities as
opposed to their form when determining the hieram@ha firm’'s capital structure. They
further assert that the functional characteristtghe Participation Certificates justify
characterizing them as preference shares andfaheras Parity or Junior Securities.

Under Delaware law, securities are not classifiedety by the label attached to
them, but rather through an analysis of their fiometl characteristic® Therefore, even
though the Offering Circulars do not refer to thetRipation Certificates as preferred or
preference shares, this Court still must examireléigal rights of the holders of such
securities to determine whether such a classinateasonably might be warranted. In
fact, the Participation Certificates have a numberthe characteristics of preferred
shares. Among other things, the Participation ifteates include: (i) a cumulative
preferred dividend that is senior to the commorrednalder dividend; (ii) a liquidation
preference over other shares issued by the Bainka (status subordinate to all senior
debt; and (iv) a participation in losses of the Bawith the Bank being able to defer
payments and write down the Certificates’ par vafuesses occut’ Based on these

characteristics, the Participation Certificatesuplaly could qualify as “preference

% See, e.g.In re Louisville Gas & Elec. Cp77 F. Supp. 176, 178 (D. Del. 1948)
(“The term ‘preferred stock’ is not a term of artder the Delaware Corporation
Law, and the nature of the security must be detezchifrom its rights and
character and not its name.”).

9 Am. Compl. 11 7, 25, 42.

23



shares,” and, thus, as Parity or Junior Securitles. purposes of Defendants’ Motion, |
must draw all inferences in favor of Plaintiffs.hérefore, while Defendants’ contrary
interpretation also is plausible, | cannot concludhat it is the only reasonable
interpretation. Thus, | find these provisions lod relevant Agreements to be ambiguous
and, on that basis, deny this aspect of Defenddution to Dismiss.

C. Is there a Fiscal Year Limitation in the Pusher Povisions?

Under Delaware law, a court is bound to evaluat®m@tract based on the plain
meaning of its term3. As discussedsupra however, on a motion to dismiss, if a
particular contractual term is ambiguous, the Couust draw all inferences in favor of
the nonmoving party. Accordingly, if the nonmovipgrty’s interpretation of a material
contractual term is reasonable, it would not berayate to dismiss that party’s claim
for breach for failure to state a claim.

The parties further disagree as to the timing eféé¢he pusher provisions in the
LLC Agreements. Each of the LLC Agreements states:

[1]f the Bank or any of its subsidiaries declamspays any
dividends or makes any other payment or otheridigion

on any Parity Securities in any Fiscal Year, theQL shall

be deemed to have declared Capital Payments oGl#ss B
Preferred Securities for the Class B Payment Dating
contemporaneously with or immediately after theedanh
which such dividend was declared or other payment o
distribution made such that the aggregate amour@agiftal
Payments on the Class B Preferred Securities paiduch
Class B Payment Date bears the same relationshijeto

>0 See Delucca v. KKAT Mgmt., LL2006 WL 224058, at *2 (Del. Ch. Jan. 23,
2006).
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aggregate amount of Capital Payments on the Class B
Preferred Securities payable at the Stated Ratellifor the
Class B Payment Period ending on such Class B Rayme
Date as the aggregate amounts of dividends or pthgnents

or distributions on such Parity Securities paidimyrthe
Fiscal Year in which such payment occurs bearshéoftill
stated amount of dividends or other payments drilligions
payable on such Parity Securities during such Fi¢éear>*

In analyzing the effect of these and similar prmns, | assume for the reasons stated in
the previous section that Participation Certificadee Parity or Junior Securities.
Defendants contend that this provision mandatesnpay to the Trust Preferred
Securities holdeP only if they have not been treated in an equal mearin terms of
payments received). Hypothetically speaking, urldefendants’ interpretation, if both
the Trust Preferred Securities and Participatiomtif@ates were entitled to preferred
dividends of 8% in any given year (to the exteny dividends are paid), a payment on
Participation Certificates would trigger an obligatto make a payment on the Trust
Preferred Securities only to the extent that theti¢¥pation Certificates received
preferential treatment. For example, if the Pgréiton Certificates had received a

dividend equal to the full 8%, the Trust Preferi®dcurities holders would only be

L LLC I Ag. § 7.04(b)(x); LLC Il Ag. § 7.04(b)(x).As previously discusseslipra
Part 1.B.2, there also is an analogous provisian deals with junior securities.

>2 Payments on the Class B Preferred Securities;hndnie owned by the Trusts, are
used exclusively to fund payments on the Trustd?retl Securities. Therefore,
any payments on the Class B Preferred Securitigglow through to the owners
of the Trust Preferred Securities. For simplie@hd brevity, | will treat a payment
made on Class B Securities as equivalent to a patymade on Trust Preferred
Securities and refer only to the latter.
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entitled to payment to the extent they had beed lesis than 8% in that same fiscal year.
Thus, if the Trust Preferred Securities holders temtived payments equal to 6%, the
pusher provisions would entitle them to paymentstivan additional 2%. If Trust
Preferred Securities holders had received paymemqisl to 8%, however, no further
payments would be required. Therefore, this pughevision would be inapplicable in
all circumstances in which the Trust Preferred 8gea holders had received their full
dividend for those years in which they had beeaté@ on an equal basis as Participation
Certificate holders.

Similar analysis would apply if redemptions were dma If Participation
Certificates were redeemed in a fiscal year in Whidl dividends were paid on the Trust
Preferred Securities, no further payments wouldelogiired under the pusher provisions.
If no dividends were paid on the Trust Preferredusiées, a dividend would be required
on the next Payment Date. If a partial dividendrevpaid, however, an additional
payment might or might not be required on the TRigferred Securities depending on
whether that partial payment was in proportionhte tdividends or other payments” on
the Participation Securities to their full statedoant of such payments.

Plaintiffs, by contrast, assert that whether thegeived any dividend payments
earlier in the fiscal year is unrelated to whetligs provision entitles them to an
additional payment in the next year. Rather, theye that if any distribution is made on
Participation Certificates after the annual payndaie for the Trust Preferred Securities,
owners of Trust Preferred Securities are entited tdividend in the yeaafter such

distributions on the Participation Certificates arade.
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Based on the language of 8 7.04(b)(x) of the Ages#s) both parties’
interpretations are reasonable. Defendants mighight that the provision makes more
sense when read according to their interpretatitimless the pusher provisions only
applied to providing Trust Preferred Security hoddeiith equal treatment in a given
fiscal year, there would be little reason to in@utie language referring to “payment[s]
or other distribution[s] on any Parity SecuritiesanyFiscal Year. . .®* That is, there
would be little practical effect of language refgtito the “fiscal year” if it did not serve
to limit payments to that period. If the partiesraly intended any payment on Parity or
Junior Securities to trigger a payment on the riextst Preferred Securities Payment
Date, the fiscal year language arguably would bpedluous. Under Defendants’
interpretation, holders of Trust Preferred Seasitivould not be due any payment in
Fiscal Year 2011 for the following three reasons: (1) the Bank wamprofitable in
Fiscal Year 2009; (2) the Participation Certificatdo not qualify as Junior or Parity
Securities and, thus, no payments were made thaldwdgger the pusher provisions;
and (3) even if the Participation Certificates d@lgfy as Parity or Junior Securities, the
pusher provisions do not apply because the TrusfeRed Securities holders were
treated on an equal basis in Fiscal Year 2009.

In support of their contention that the effect lné pusher provisions is not limited

to a fiscal year analysis, Plaintiffs correctly pioout that 8 7.04(b)(x) of the Agreements

> LLCI &Il Ags., § 7.04(b)(x) (emphasis added).
>* The LLCs' Fiscal Year 2010 ran from January 11®€ December 31, 2010.
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does not contain clear language limiting the pugirevisions to a given fiscal year.
Rather, under the Agreements, if any such paymsnmade on Parity or Junior
Securities, the Bank will be “deemed to have dedaCapital Payments on the Class B
Preferred Securities for the . . . Payment Datéinfalcontemporaneously with or
immediately afterthe date on which such dividend was declaréd.Plaintiffs have
alleged that the Bank made triggering distributiansJune, July, September, and
November 2009. The relevant yearly payment daieslfC | and LLC Il are May 23
and March 8, respectively. Defendants essenta@htend that the “contemporaneously
with or immediately after” language of the Agreermnenly applies if Trust Preferred
Securities did not receive their dividend in that#l year. If dividends had been paid on
the Trust Preferred Securities earlier that fisgahr (as they were in 2009), any
distribution on Parity or Junior Securities wouldt irigger any additional payment on
the Trust Preferred Securities. While such anrpmé&gation might be reasonable, the
language in the Agreement is not sufficiently cléarmake that the only reasonable
interpretation. In the absence of clear languagmithg “contemporaneously” to include
payments made approximately two months in advartioe, plain language of the
provision reasonably could be read to trigger atahpayment on the Payment Dates
“immediately after,” which for LLC | and LLC Il ar&ay 23, 2010 and March 8, 2010,

respectively. Under Plaintiffs’ interpretationgetiefore, they were entitled to a payment

> LLC | & Il Ags., § 7.04(b)(x) (emphasis added).
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in 2010 because payments made in 2009 triggereghubker provisions, and the next
Payment Date occurred in 2010.

Accordingly, | am persuaded that both parties hareffered reasonable
interpretations of § 7.04(b)(x) of the AgreemenBecause | must draw all inferences in
favor of Plaintiffs, based on the limited recordfiont of me, | am unable to conclude
that Plaintiffs have failed to state a claim thaey are due payments on the Trust
Preferred Securities as a result of the pusherigioms. Therefore, Defendants’ motion
to dismiss Counts | through IV on that basis mastienied.

D. Should Counts V and VI be Dismissed for Failure té&tate a Claim or
Alternatively Dismissed or Stayed in Favor of FirstFiled Actions?

1. Did Defendants’ failure to make dividend payments o the Trust Preferred
Securities breach the implied covenant of good fditand fair dealing?

Plaintiffs contend in Counts V and VI that the Baokdertook an implied
obligation under Delaware law to protect the ind&seof the Trusts in the event that “the
Bank cease[d] to be a profit-seeking entit§. They further argue that this obligation was
triggered when the Bank entered into the Dominafigreement, which had the potential
effect of preventing the Bank from continuing to d&erofit-seeking business and, as a
result, threatening the ability of the holders loé Trust Preferred Securities to receive
future payments. Specifically, they allege thatddelants violated Delaware’s implied
covenant of good faith and fair dealing by “refusito make required payments on the

Class B Preferred Securities in 2010 despite thkeeaecognition of the obligation to

> Am. Compl. 11 81, 88.
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make such payments following the Bank’s entry ittie Domination Agreement”
Further, they argue that Defendants’ reliance om Buropean Commission (“EC”)
directive that prohibited the Bank from making ‘@hstionary payments on profit-related
securities” is misplaced because the obligatiombake the payments in question was
mandatory, and not discretionafy.

Defendants respond that Plaintiffs have failedtedesa claim for breach of the
implied covenant because it “does not apply whes dbbject at issue is expressly
covered by the contract.” According to Defendaats; payments sought by Plaintiffs in
2010 necessarily would have been discretionary usecéhe LLC Agreements specify
only two conditions under which the LLCs were regdito make mandatory payments
on the Class B Preferred Securities: where the Baadte a profit in the preceding fiscal
year or where the pusher provisions required sagments. According to Defendants,
neither of those conditions was satisfied in 20&6anse the Bank did not make a profit
in fiscal 2009 and, as discuss&gprg the pusher provisions did not require a payment |
2009. Defendants argue, therefore, that the patgfaintiffs seek under their implied
covenant claim are discretionary in nature andcéffely barred by the EC directive.

Under Delaware law, the implied covenant of goothfand fair dealing (the
“implied covenant”) inheres in every contract améduires ‘a party in a contractual

relationship to refrain from arbitrary or unreasoleaconduct which has the effect of

o7 Id. 7 84, 91.
%8 Id. 9 47.
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preventing the other party to the contract fromeieiag the fruits’ of the bargairt®
Rather than constituting a free-floating duty imgbsn a contracting party, it is only
invoked to insure that the parties’ reasonable etgiens are fulfilled® “The Court
must focus on ‘what the parties likely would hawae if they had considered the issues
involved.” It must be ‘clear from what was expigsagreed upon that the parties who
negotiated the express terms of the contract wbalet agreed to proscribe the act later
complained of . . . had they thought to negotiaitk vespect to that matter®

Thus, to state a claim for breach of the implieder@mnt, Plaintiffs must allege:
“(1) a specific implied contractual obligation, (2) breach of that obligation by the
defendant, and (3) resulting damage to the plaithif The implied covenant comes into

play, however, only where a contract is silentcathe issue in dispuf&. That is, it “does

not apply when the subject at issue is expressihgrenl by the contracf? If the contract

>9 Kuroda v. SPJS Hldgs., L.L.3971 A.2d 872, 888-89 (Del. Ch. 2009) (internal
citations omitted);HSMY, Inc. v. Getty Petroleum Mktg., Ind17 F. Supp. 2d
617, 621 (D. Del. 2006).

% See Dunlap v. State Farm Fire & Cas. £878 A.2d 434, 441 (Del. 2005);
Kuroda 971 A.2d at 888-89 (internal quotation marks oeui.

®  Lonergan v. EPE Hlidgs. LLC5 A.3d 1008, 1018 (Del. Ch. 2010) (internal
citations omitted).

2 Overdrive, Inc. v. Baker & Taylor, Inc2011 WL 2448209, at *8 (Del. Ch. June
17, 2011) (internal citations omitted).

®  AQSR India Private, Ltd. v. Bureau Veritas Hlddsg., 2009 WL 1707910, at
*11 (Del. Ch. June 16, 2009).

®  Nacco Indus., Inc. v. Applica In@97 A.2d 1, 20 (Del. Ch. 200%ee also Nemec
v. Shrader 991 A.2d 1120, 1125-26 (Del. 2010pverdrive, Inc. 2011 WL
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clearly delineates the parties’ rights, there is faom for the implied covenant” because
it cannot override the express terms of a contfadloreover, while the doctrine permits
parties to fill in gaps in a contract, it does swyaegarding unanticipated developments
and not events that the parties merely failed tsitler®® “The doctrine thus operates
only in that narrow band of cases where the conh@maca whole speaks sufficiently to
suggest an obligation and point to a result, besdwt speak directly enough to provide
an explicit answer®

Although implied covenant claims rarely are invoksatcessfully?® Plaintiffs’
Amended Complaint alleges sufficient facts to seevDefendants’ motion to dismiss.
As to the first element of an implied covenantmaPlaintiffs identify a specific implied
obligation in the LLC Agreements; namely, that theCs undertook to protect the
Trusts’ interests in the event that the Bank cedssidg a profit-seeking enterpri&e.

This specific implied obligation, according to Pigfifs, was triggered when the Bank

2448209, at *8 (“Delaware courts will not imply avenant ‘where the contract
addresses the subject of the alleged wrong, big faiinclude the obligation
alleged.™).

% SeeNacco Indus.997 A.2d at 20Airborne Health, Inc. v. Squid Soap, L984
A.2d 126, 146 (Del. Ch. 2009) (internal citatiomsitied).

66 Overdrive, Inc, 2011 WL 2448209, at *8.
" Lonergan 5 A.3d at 1018 (internal citations omitted).
68 Kuroda, 971 A.2d at 888-89.

69 PAB 38; Am. Compl. { 88.
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entered into the Domination Agreement in 2007 aoigtially supports their claim that
a mandatory payment was owed to them in 2810.

Defendants argue, however, that Plaintiffs’ invawatof the implied covenant is
misplaced and that the implied covenant does noidaig payments in 2010 because the
LLC agreements specifically address the subjecttenatt issuej.e., the conditions
precedent for mandatory payments on Class B Pesfe@ecurities. The LLC
Agreements require the LLCs to make payments orClass B Preferred Securities in
two situations: (1) where the Bank earned sufficigmofits in the preceding fiscal year
(the “profit prong”); and (2) even if it did not easufficient profits, where it makes a
payment on a Parity or Junior Security under thehpu provisions discussadpra (the
“pusher prong”)! Because they aver that neither of these situsitiisted in 2010,
Defendants argue that the implied covenant doctrammnot create an additional condition
requiring mandatory payments in contravention af #xpress terms of the parties’
agreement.

Importantly, Plaintiffs’ implied covenant claim do@ot depend on the success of
their claims in Counts | through IV, which rely dheir assertion that the pusher

provisions required a mandatory payment in 281(Rather, | understand the implied

70 Because | find that Plaintiffs have stated ancl#nat the implied covenant may

have required mandatory payments in 2010, | ne¢deach the issue of whether
it also might have required discretionary payments.

T LLC Ag. | § 7.04(b)(X); LLC Ag. Il § 7.04(b)(x).
2 SeePAB 40.
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obligation they contend exists as pertaining to ghafit prong of § 7.04(b)(x) in each
LLC Agreement. This prong mandates that a paymeltbe due if the Bank made
sufficient profits in the preceding year, but doest address whether the Bank was
required to continue to be a profit-seeking eniseprat all times. The Amended
Complaint acknowledges that the Bank did not maKécgent profits in 2009 so as to
trigger a payment under the profit prong in 261®ut, the Amended Complaint alleges
sufficient facts to support a reasonable inferetheg the reason the Bank did not attain
such profits was a direct consequence of its hawntered into the Domination
Agreement. Under such an agreement, for exampeddminating company, here IBH,
has the ability to force the subjugated companke liee Bank, to take actions inimical to
the latter's financial interesf§. Thus, one plausible inference is that the Barmk it
make sufficient profits in 2009 to trigger the pt@rong because its controlling company
took certain actions to limit or eliminate its ptability. This subject is not explicitly
addressed in the LLC Agreements. Furthermore,henlitnited record before me, |
cannot rule out the possibility that the Bank’si@ttof entering into the Domination
Agreement might not have been foreseeable to thst3rU.S. investors, who reasonably
might have expected the Bank to remain a profikisge entity and not take action

deliberately to change that status. Hence, apmitaof the implied covenant is not

" Am. Compl. 1 9.

“ Id. 1 83 (“The controlling company may, for exampferce the controlled

company to transfer profitable business opportesjtiassume loss-making
positions, or sell assets at below-market prices.”)
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barred by the express terms of the Agreementsaddiition, based on the express terms
of § 7.04(b)(x) in each Agreement, for example, treg)y considered the possibility that
the Bank might enter into a domination agreemedt@ase to be profitable as a result,
the parties would have agreed to provide some gioteto holders of Trust Preferred
Securities, the value of which depended, in pamtttte Bank remaining a profitable
venture.

Plaintiffs also arguably satisfy the second anddtlelements of an implied
covenant claim here: breach and injury. They sidfitly allege that the Bank breached
its implicit obligation to protect the holders dfet Trust Preferred Securities should it
cease to be profit-seeking as a result of havirigred into the Domination Agreement.
In addition, Plaintiffs’ allegations that the Baif&iled to achieve sufficient profits in
2009 so as to trigger a mandatory payment in 20i@uthe profit prong of 8 7.04(b)(x)
as a result of entering into the Domination Agreeiné sufficient to meet the injury
requirement. Therefore, to the extent specifieavabl hold that Plaintiffs have stated a
claim for a breach of the implied covenant of gdaith and fair dealing. The merits of
that claim will have to be assessed after furtmecg@edings in this action.

2. Should Counts V and VI be dismissed or stayed in ¥@r of first-filed actions?

Defendants argue that this action should be disdiss favor of the German
Actions if their Motion to Dismiss under Rule 12@®)is not granted. In assessing which
of multiple actions challenging the same conducusth proceed, the Court often applies
the McWanedoctrine, also known as the first-filed rule. @ndhis doctrine, the Court
has broad discretion to dismiss or stay an actibenw‘there is a prior action pending
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elsewhere, in a court capable of doing prompt andpiete justice, involving the same

parties and the same issues . ’

> UnderMcWane the parties and issues need not be
identical. “Instead, the courts examine whether utiimate legal issues to be litigated
will be determined in the first-filed action, anlaus, repeatedly have held thdtWane
requires only a showing of ‘[s]ubstantial or functal identity.””® Similar issues are
those that arise out of a “common nucleus of operdacts.”’ Likewise, parties are
considered substantially the same for purposell@iVane“where related entities are
involved but not named in both actions” and, foamyple, the exclusion is ‘more a matter
of form than substance™ Factors the Court may consider in deciding whetoe
dismiss or stay include avoiding “the wasteful dcggion of time, effort, and expense
that occurs when judges, lawyers, parties and s are simultaneously engaged in

the adjudication of the same cause of action indaurts” and preventing “the possibility

of inconsistent and conflicting rulings and judgrseii’

> McWane Cast Iron Pipe Corp. v. McDowell-Wellman Engo., 263 A.2d 281,
283 (Del. 1970) (granting stay while Alabama pralieg involving same issues
and parties was adjudicated).

7 McQuaide v. McQuaide2005 WL 1288523, at *4 (Del. Ch. May 24, 2005)
(quoting AT&T Corp. v. Prime Security Distrib., Inc1996 WL 633300, at *2
(Del. Ch. Oct. 24, 1996))see also Chadwick v. Metro Cor@56 A.2d 1066
(Table), 2004 WL 1874652, at *2 (Del. 2004)ansamerica Corp.1995 WL
1312656, at *3.

" Schnell v. Porta Sys. Cor[d.994 WL 148276, at *4 (Del. Ch. Apr. 12, 1994).

8 McQuaide 2005 WL 1288523, at *4 (quotingWWM Corp. v. VKK Corp.1992
WL 87327, at *1 (Del. Ch. Apr. 27, 1992)).

& Id.
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Defendants contend th&ddcWaneweighs in favor of a stay or dismissal of this
case because the German Actions involve “howentry into a domination agreement
affects the rights of holders of then-outstandingfipdependent securitie$® They
argue that this is a “purely legal question” thetai matter of first impression under
German law'' In opposition, Plaintiffs assert that the claimade in Counts V and VI
do not hinge on any question of German law, biteratiepend only on the application of
Delaware’s implied covenant of good faith and téealing. Furthermore, they point out
that the LLCs are not parties to the German Actiand the principal question to be
resolved by the German courts involves whetheBtek is obligated to make payments
on the Participation Certificates—not the Trust fémed Securities. By contrast,
Plaintiffs seek relief based solely on paymeatseeady madeon the Participation
Certificates.

After carefully reviewing the parties’ arguments,cénclude that the central
guestions before this Court require the applicabbrDelaware law, are different than
those to be decided in the earlier-filed Germanokhs, and thus should not be stayed or
dismissed pending resolution of the German ActionBhe key issue that must be
resolved as to Counts V and VI is whether distitmg made on the Participation
Certificates in 2010, despite the Bank’s unprofitgbin Fiscal Year 2009, still obligated

the Bank’s subsidiaries to make dividend paymemibrust Preferred Security holders in

80 DOB 21.
81 Id.
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2010. If so, the dividend payments to Trust Rref® Securities arguably would be
mandatory, and not discretionary, and thereford, subject to the EC’s directive
prohibiting discretionary payments. Therefore thitical question of German lawe.,
the effect that the Domination Agreement might hanehe obligation to make payments
on the Trust Preferred Securities, is not cenwalhis action. Resolution of whether
payments on the Trust Preferred Securities weredatary—the central issue in this
case—revolves around the interpretation of the IAgteements, which are governed by
Delaware law. Accordingly, | conclude that theecataims raised by Plaintiffs are not
substantially or functionally identical to the cfe raised in the German Actions. Thus, |
decline to dismiss or stay this actionMo\Wanegrounds.

3. Should Counts V and VI be dismissed oforum non conveniens grounds?

Finally, Defendants seek either a stay or dismigsder the doctrine dorum non
conveniens which grants the Court discretion “to decline igdiction whenever
considerations of convenience, expense, and tkeests of justice dictate that litigation
in the forum selected by the plaintiff would be uhdinconvenient, expensive or
otherwise inappropriaté® A party seeking dismissal on such grounds, howéweust
establish with particularity that it will be subjeto overwhelming hardship and

inconvenience if required to litigate in Delawaf2.'Specifically, the Court examines six

8 Monsanto Co. v. Aetna Cas. & Sur. 659 A.2d 1301, 1304 (Del. Super. 1988)
(citing Gulf Oil Corp. v. Gilbert330 U.S. 501 (1947)).

8 Vichi v. Koninklijke Philips Elecs. N.V2009 WL 4345724, at *12 (Del. Ch. Dec.
1, 2009).
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factors when assessing whether a stay or dismissappropriate under géorum non
conveniensanalysis: “1) the applicability of Delaware law, tBe relative ease of access
of proof, 3) the availability of compulsory procdss witnesses, 4) the pendency or non-
pendency of a similar action or actions in anojhgsdiction, 5) the possibility of a need
to view the premises; and 6) all other practicalstderations that would make the trial
easy, expeditious, and inexpensi¥&.”In support of dismissal, Defendants repeat their
allegations that this action presents unique coiestof German law best resolved by a
German court. Defendants also make a few cursgynaents that because many of the
witnesses and much of the evidence is located imm&aey, considerations of
convenience and expense warrant a stay of thisicdaeor of the German Actions.

None of Defendants’ purported hardships, howevaryant granting dismissal on
forum non conveniengrounds. First, as discussedpra Part 11.D.2, the key issues
presented to this Court involve questions of Delawaw, not German law. Defendants’
arguments relating to inconvenience and expenseaaés unavailing. “[M]ost corporate
litigation in the Court of Chancery involves companand documents located outside
Delaware, and this mere inconvenience, without maoi@es not warrant a stay or

85
l.

dismissa Defendants have not pointed to specific documentgitnesses whose

presence in Germany or elsewhere creates suffieepénse or inconvenience that it

8 Ryan v. Gifford 918 A.2d 341, 351 (Del. Ch. 2007) (quotimgre Chambers Dev.
Co. S’holder Litig, 1993 WL 179335, at *6 (Del. Ch. May 20, 1993)).

85 Id. (internal quotation marks omittedVarburg Pincus Ventures, L.P. v.

Schrappeyr 774 A.2d 264, 271 (Del. 2001).
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would be an overwhelming hardship for Defendantproceed with this litigation in
Delaware. The fact that this case involves claagainst Delaware LLCs and Trusts
reinforces that conclusion. Furthermore, evenhis tcase presented novel issues of
foreign law, that fact alone would not warrant andissal or stay hef8. Therefore, |
deny Defendants’ motion to stay f@rum non conveniergrounds.

[I. CONCLUSION

For the reasons stated in this Memorandum Opinid@fendants’ Motion is

denied.

IT IS SO ORDERED.

8 Berger v. Intelident Solutions., In@06 A.2d 134, 137 (Del. 2006).
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